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THE COMFTROLLEM GENERAL

DECIsION Or THE UNITER STATES

FILE: DATE: MAR 28 m

mATTER P28

Trans Commtry Van Lines, Iac,
DIGEST:

1. Catrier tendsxs wndar sectics 22 of Tmtexatate
Commarce Act, 4% U,5,C. 22 {1970), are offers to
furuish trxausportation servicas at special rates
and conditions; thoy are subject to establighed
principles of comtrict law, ons of which is that
scceptance of offer must comply exactly with
conditions of offer., See court cases cited.

2., Vhare offer in Tender l-W {s conditioned to
apply “"omnly im absence of an applicadble Tender®,
sxistence of applicable individual Tender 130
preveats acceptance of Tender l.¥,

Tians Cowatry Vin Lines, Inc, (Trams Country), in a letier dated
Jums 13, 1976, requests review by thy Comptroller Canaral of the
United 3tates of & deductiom action tskem by the former Transportation
and Claims Divisioa (TCD) of the Ceneval Accovuting Dffice, now
a part of the Geraral Services Adaivistration. See the Ceneral
Accownting Difice Act of 1974, 838 Stat, 1939, approved Jaruary 2, 1973,
A deduction actior constitutes a settlement within the meaning of
Section 201(3) of that Act, 49 U.S.C. #5{b) (Supp. V 1975), and of 4
C.P.R, 53.1(b){1) and 3.2 (1976). '

TCD"s action was taken omn & shipment of eslectronic: {nstruments
weighing 2,420 powndas wiich wa transported ia June 1972 fiom Palm Bay,
Florida, to Syossat, Mev York, wmder GCovarmment bill of lading No.
P=164314¢. The bill of lading was annotated “EXPEDITED SKRYICE

KEQUIRED, " | \
Trans Country was paid $637.50 for this transpostation service . {
prior to sudit., See 49 7.5.C, 66 (1970). 1ts charges wera bassd on R
the carrier's Section 22 Tender ICC Mo, 150 (Tender 130). This is an
individusl tender nawing Treas Country and tuo other carriers as oL

partiss; it provides a vate of $3.70 per 100 pounds for 1,175 miles
sod a 10,000-pound minfraxs weight per shipami. It also incorporates
by refarvenca the sccessorial and other charges in Movers' and
Warehousemen's Ausoclation of America, Inc., Government Rate Tender
1=¥ (Tendar l-W). In coutzrast to Tender 150, Tender i-W is publighed
by- the Association oo behalf of numerous member carriers, {ncluding
Trans Country, Incorporated by reference into Tender 1-W are the
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rules and zegulations im that Assoetaticn's Taviff 44 that ave
3ot provided for {n Temnder 1-W., Besed on these rate authoritiss,
Trans Cowntry inclwded im 1ts freizht hill a shipmenut chatge of
$17.30 and & surcharge of $30. (The minimum weight reatrictiom
for sxpadited service is 3,000 pounds mul is formd in Rule 23

of Taclff 44),

Pollowing an audit of the carrlex’s bill, TCD determined that
lower chnrges of $588,25 wars applicabile to the shipment and fssued
a Notice of Overxcharge for $49.25. ‘[he overcharge 1as based on a
rate of $11.33 per 100 pounds found in Section & of Teuder 1-¥
and the aivimua weight of 5,000 pounds for expedited service found
in rule 23 of Tariff 44, The shipment charge Ls $10,73 {(item 13
of Tender 1-Y¥) and the surcharge does vot apply when a shipment
is transportad under the rates in Seclion 6 of Tender l-W.{item
300, nota &, of Tender 1-W), When the overcharge was not relunded
it \(ﬂ! d;ductod from monies otherwise dus the carrier, 49 U,8.C,
66 (1970).

TCD, now GSA, zoatemds that Tender 130 does not apply &s the
basic rate authority om the shipment and relies on ftem 23 of that
tender which reads in parts "This teader will mo2 apply vhere charges
accTuing hareunder excesd charges otherwise applicabla for the same
service, ;i ; ;"

Since the charges sccruing under Tendar 150 excesad those in
Tender 1-W, GSA asserts that Tender 1-W is “otherwise applicable” ‘
snd is controlling, ) f

* Trans Coumtry contends that Tender 130 and not Tender 1-W 1s the i
basic rats auwthority for the shipmeat. It relies on this langusge
which appears on the face of Tender 1-W: '"Thin Tender will apply only
in the absence of an applicable individual Tender as filed by thc
carriers listed herein,”

GSA, howsver, contends that Tender 130 {3 not smn "applicadble

individual Tendar", as thoss words axe used in the language relied :
ot by Trans Country, becsuse Tender 130 doas not econtain the lower '
charges. But in response Trans Counitry asserts that ftem 13 of '
Tender 150 vefars to otherwise applicable lower charges im the )
carrier's published tariif (and not to lowmr charges in another !
tender), 1% points to paragraph (h) of Tender 1<W vhich readss

"Whenever the TOTAL charge of a shipment under cariier's published :
tariff is lower than the TOTAL charge for sch shipment uader the ;
Tates ptovldnd in this Tender tha TUTAL e!ur;c davaloped by, uu of

the carrier’s publishud tariff will apply.” !

-2-. . s !




B=186%2%

Both Temdar 130 and Teader 1-W comtain rates and chavrges om
domastic shipments of honsshold goodsy they were {ssved wmder Section
22 of the Interstutie Comuerca Azt, as amendad, 49 U.8.C. 22 (1970),
made <pplicable to motor carrlaers Ly Section 217(d) of that Act,

&9 U.8.C. 317(b). Among othor things, Section 22 permits carviers
subject to the Act te transport, stove or handle property free or

at reduced Tates for the United Statas; it exempts from the Tate
Tegulations of the Act transportation services performed for the
United States. See !nited States w. Ceoxgis Public Service Com-
mission, 371 0,5, 28% (1%63).

A common carvier Tate tender wnder Sectiom 22 i3 an offer to
fumish tresmsportation services at special ractes and charges aund
subject to the tarms and conditions specified. C & H Transportaiion
&0_'_._&. ve United Stites, 436 r.24 &80, #E&) (Ct. Cl. 1971); [
Comp. Gen. 118, 121 (1965). Aa such, it {s subject tc {nterpratation
sccording to sstablished principles of comtract law. 3/ Comp. Gem,
783, 754 (1938). And Lt is an elementary principle of contract
law that to give risa to a binding contrzct the accaptance of en
offar must comply mxactly with the requirements of ths offer.
Williston on Contracta, Third Edition Saction 72 (1957)3 Humblae
0il & Rafining Co. v. Westsida Investment Corporatiom, 419 S.W.2d
448 (Ct, App, Texas 1967); cf. Steela v, Harrisou, D,D.S., 552

A spacified condition of the offer in Tender i-3 is that {t
spplias to domestic shipuwsats of household goods "oniy in the abaence
of an applicable individual Tender ax filed” by Trans Country. Sionce
Trans Country's Teader 150 is an "applicadle individusl Tender,” the
specific nonapplicability requirement in Tender 1~ has not baen
met. It seems clear then that on the shipamant under consideration
the offer in Tendar 1-W has nut been accapted.

GSA's tontention that Tendar 150 1s not an "applicable tndividual
Tender” becacse lower charges are found in Tender 1-W is fmmaterial
where a choice of offars in Section 212 tendsrs or quctations fs
available on & given shipment) to apply to thas shipment, the particular
n:upuuo st cooply exactly with the requiremeunts of the particular
offer.

Similarly, GSA's contention that item 23 of Tender 150 mskes the
rates in Tender 1-W available to the shipuwnt is incorrsct because
Tender 1-W i3 not "otharwise applicadle” tu the shipment tranaported
umder GAL Mo, P-1643146,
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Trans Coumtry's reliance om paragraph (h) of Tendar 1-W is
wisplecad. Paragraph (h) merely recogniszes tha well established rele
that by law Coverumant officials ars without authority Lo contract for
rates higher than those available to the public woder published and
fiied tariffs for like servicas under like conditions. Greyhound
Corp, v. United States, 111 ¥, Supp, 257, 264 (Ct. Cl. 1535;; United
States v, Alabams & Vicksburg Ry., #0 I.C.C. 403 (1916); Section 217(b)
of the Ioterstate Conmerce Act, as smended, 49 U.85.C, 317(b) (1970).

In these cizcumsiances, action should be taken by GSA consistent
with this decision,

R-P.mm

LDOpu.tY Compctrolier Ceneral
" of the United States






